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DECI SI ON
SHANK, Menber: The Public Enploynent Rel ations Board (PERB
or Board) initially ruled on an appeal of the partial dism ssal

of Oxnard Educators Association (1988) PERB Deci sion No. 664,

hol ding, inter alia, that the Regional Attorney erred in

dism ssing an alleged violation of section 3544.9 of the

Educati onal Enploynent Relations Act filed by Judith Mae Corcey
and Jan Marie Tripp (Charging Parties) against xnard Educators
Associ ation (CEA) and remanded the case to the Ceneral Counsél

for issuance of a conplaint.



OCEA has asked the Board to reconsider the partial dismssal
pursuant to Regul ation 32410, pased on "newl y di scovered"
evidence. OEA alleges that at a hearing on the nerits in a
related charge, evidence was presented and a proposed deci sion
i ssued that should have been considered by the Board.?-

The Board in San Joaquin Delta Community College District

(1983) PERB Decision No. 261b set forth a three-part test to
determ ne whether to grant a new hearing on the basis of newy
di scovered evidence. The party requesting reconsideration on
the basis of newy discovered evidence nust establish that the
evidence (1) is newy discovered, (2) that reasonable diligence
has been exercised in its discovery and production, and (3)
that it is material in the sense that it is likely to produce a

different result:

'PERB Regul ations are codified at California
Adm nistrative Code, title 8, section 31001 et seq. Regulation
32410 states in pertinent part:

(a) . . . The grounds for requesting
reconsideration are limted to clains that
the decision of the Board itself contains
prejudicial errors of fact, or newy

di scovered evidence or |aw which was not
previously available and could not have been
di scovered with the exercise of reasonable
di l i gence.

2The Board has since issued its decision affirning the
proposed decision and dism ssed the allegation that CEA failed
to adequately comunicate with or receive input fromunit
menbers before agreeing to a new salary schedul e that adversely
affected the Charging Parties. Oxnard Educators Associ ation
(1988) PERB Deci sion No. 681.




CEA' s request nust fail in the instant case because it has not
shown "reasonable diligence" in the production of newy
di scovered evi dence.

The requirenent of diligence in the presentation of newy
di scovered evi dence has been strongly enphasized. The parties
seeki ng reconsi deration nust provide not only new evidence, but
also a satisfactory explanation for the failure to produce the

evidence at an earlier tine. San Joaquin Delta Community

College District (1983) PERB Decision No. 261b, citing Blue

Mount ai n Devel opnent Conpany v. Chester Carvill (1982) 132

Cal . App. 3d 1005, at 1013.

Here, CEA had the allegedly newy discovered evidence in
its possession for 10 nonths before presenting it to the
Board. The Adm nistrative Law Judge's (ALJ) proposed decision
coul d have been brought to the Board's attention at or near the
time CEA received it, in July, 1987, well in advance of the
i ssuance of PERB s decision. Indeed, Charging Parties served
CEA with a copy of a request to augnent the record on appeal in
January, 1988. COEA provides absolutely no explanation for
waiting 10 nonths before disclosing such evidence.

CEA endeavors to introduce evidence from the prior hearing
that it did not breach its duty of fair prepresentati on by
failing to adequately communicate with and receive input from

unit nmenbers during the negotiations process leading up to



ratification. Here, the issue is whether or not CEA acted
arbitrarily, discrimnatorily or in bad faith with regard to
the targeting of certain steps on the salary schedul e.
Therefore, the focus in the instant case is sonewhat different,
i.e., OEA's notivation in negotiating the new salary schedul e
rather than its interactions with unit nenbers.

Therefore, having rejected CEA' s argunent in support of its
request for reconsideration, for the reasons set forth above,
we find that the OEA has failed to denonstrate extraordi nary
ci rcunstances warranting reconsi deration. 33

ORDER

The request by Oxnard Educators Association that the Public
Enpl oynment Rel ations Board grant reconsideration of Oxnard

Educat ors Associ ati on (1988) PERB Decision No. 664 is DEN ED

Menber Craib joined in this Decision.

Chai r person Hesse's concurrence begi ns on page 5,.

3our denial of OCEA's request for reconsideration does not
mean that we view the dismssal in the related case to be
irrelevant. To the contrary, the ALJ may properly apply the
doctrine of collateral estoppel to prevent the parties from
relitigating matters decided in Oxnard Educators Association
(1988) PERB Decision No. 681. (See Kern County Ofice of
Education (1987) PERB Decision No. 630, at footnote 2) .




Hesse, Chairperson, concurring: | concur with the decision
insofar as the request for reconsideration is denied. However, |
respectfully disagree with the decision by the Board itself to
defer the case to an ALJ after a conplaint is issued. Wile ALJs
typically conduct a hearing prior to review by the Board itself,
this case lends itself to an alternative procedure. Pursuant to
Gover nnent Code sections 3541.3(h) and (i), | would issue an
order to show cause as to why the case should not be decided

based on the record presented in Oxnard Educators Association

(1988) PERB Decision No. 681. Although the central issue in the
Oxnard deci sion concerns the duty of fair representation in the
contract ratification process, the Oxnard record is replete with
testinmony and references to the bargaining history and the
Associ ation's notives and conduct therein. Contrary to ny
col | eagues assertion, counsel for Charging Party saw little

di stinction between the bargaining and ratification conduct. In

rel evant part, counsel argued:

Mrrow. . . . They took away a guaranteed
right in that contract, and w thout any
noti ce.

So | think that is evidence of arbitrary
conduct engaged in by this union between
Novenber 8th and Novenmber 20th. And for

t hose reasons, and those reasons only, what |
wi sh to introduce any evidence regarding
45028, in particular whether or not the people
who were negotiating or presenting the
contract to their own nenbership knew anyt hi ng
about it. [Sic] (Trans. Vol. I, p. 27.)

Counsel for respondent |ater countered:

Fei nberg: The evidence that we've been



presenting concerning bargaining history

t hroughout 1985 all goes to the union's
obligations to be a proper collective

bargai ning representative and to fairly
represent. The alternative, which is
apparently di scussed at the Cctober 3rd, 1985
rep counsel neeting for filing a lawsuit,
while certainly a possibility for -- | mean
the OEA has the standing to bring a lawsuit in
fact, but it is not part of its collective
bargai ning authority to bring a lawsuit. That
is not an obligation at any tine of the union,
to bring a lawsuit. (Trans. Vol. |1, p. 60.)

In the interest of judicial econony, | would not defer action, |

woul d consi der the case now.



